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No matter your specialty or where you practice, sad patient outcomes are part of a life in medicine. And in 
the United States, a malpractice lawsuit is one course a patient or family may take in response to an 
unexpected or unfortunate outcome. While even the most excellent American physicians cannot eliminate 
the risk of litigation entirely, certain concrete steps substantially reduce the chance that a patient 
encounter will lead to a lawsuit. Let me share with you what I believe are the top five! 

 

1. Practice Good Medicine 
 
Remember that med school professor who 
joked that someday, 50% of what you were 
learning would become obsolete, the only 
problem being that they couldn’t tell you 
which 50%? They weren’t kidding!  
 
Practicing good medicine life-long is no 
mean feat, but it is the foundation for 
reducing the risk of malpractice litigation. 
 

 
● Find opportunities to keep up with trends in your specialty. So much is available in CME these days. 

Seek the mix that works for you, and consume that content regularly. 
● Cultivate relationships with your colleagues. Senior colleagues offer a wealth of clinical experience. 

Junior colleagues bring reconnaissance direct from the world of med ed. Great consultants have your 
back. These relationships help protect against burnout, too, and that equals medical error prevention! 

● Explore the very human patterns which lead to flawed medical 
decision-making. Know yours and slow yourself down when they arise. 



 

2. Create Psychological Safety 
 
Despite changes which leave many American 
physicians feeling like they have little control 
over their professional environment, the reality 
is that we all work in teams and many of our 
teammates still look to physicians for 
leadership. Whether we realize it or not, we 
frequently have the power to create or 
destroy the sense of psychological safety 
perceived by nurses, residents, and other team 
members.  
 
You know as well as I do that the best nurses know the score in their domain and pride themselves on 
patient advocacy. Wouldn’t it be interesting to know just how many thousands of errors, large and small, a 
great nurse has prevented by the time s/he reaches retirement age?   
 
If you are serious about reducing the risk of a malpractice lawsuit, you will get serious about patient 
safety. And if you are serious about patient safety, you will devote yourself every single day to creating an 
environment in which ANY team member from nurse to housekeeper to pharmacist feels absolutely 
comfortable coming out with a criticism, question, compliment, new idea, or concern about a patient. 
Welcome it! Even if, after review, you plan to stay the prior course, thank them for taking time to approach 
you with their concern. And, if their concern prompts a course correction, THANK THEM TWICE! 
 
Respect your teammates, promote their ideas, teach them, and learn from their diverse backgrounds and 
life experiences. Patients benefit, you benefit. Psychological Safety = Patient Safety. 



 

3. Communicate Intentionally 
 
Miscommunications and communication 
failures are one of the leading factors 
which contribute to malpractice litigation. 
When we consider the complexities of 
providing healthcare, it makes perfect 
sense. Mishaps in communication 
potentially set the stage for: 

● Misunderstandings with patients, 
● Diagnostic missteps, 
● Unaddressed test results, and 
● Treatment errors. 

 
While none of us will fully eliminate the 
risk of lawsuits, we minimize it when we: 

 
● Sit down and listen. Patients and families need first to be understood. 
● Enrich our ability to convey complex medical problems, risks, benefits, & options in clear, 

compassionate lay-language. Insight into our thought processes helps fuel trust, as does the ability 
to kindly say, “I don’t know.” The trust you and your patient bank becomes crucial if, for any reason, 
things don't unfold as optimally as everyone had hoped. 

● Observe and refine office and departmental communication procedures. Ensure mechanisms exist 
for timely communication of test results. Avoid having patients wonder whether team members are 
communicating with one another.  
 



 

4. Assume Responsibility 
 
The physician-patient relationship has evolved 
toward a more equitable partnership with 
benefits and challenges on both sides. Even so, 
the image of the physician as captain of the ship 
is alive and well, and many patients want their 
physician to lead when the chips are down. 
Almost uniformly, failures  to assume 
responsibility, whether perceived or real, 
dissatisfy patients, anger family members, and 
discourage teammates. Not the best starting 
block when an adverse outcome arises. 
 
Consistently, patients, families, judges, and juries expect conscientiousness and integrity from us. Plus, you 
will feel better about your place in things if you know you have lived up to your highest values. 
 
The reality is that we assume responsibility every day. Use these tools to make sure that’s visible: 

● Avoid non-conformity with hospital rules, policies, or procedures without a compelling, 
patient-centered reason to do so. In hindsight, this may be perceived as lack of diligence, even by you. 

● Commit to attempt prompt, emotionally intelligent transparency with patients and families after 
adverse outcomes. Laying blame on others or appearing to hide details after things go wrong are 
very human responses to legitimate fears, BUT THEY BACKFIRE. It’s natural to feel terrible about what 
happened, but these human tendencies signal insecurity and guilt, regardless of what actually 
occurred. By laying claim to your responsibility, you demonstrate integrity. 
And everyone loves a physician with integrity. 



 

5. Chart Smart 
Many physicians view a strong medical record 
as the key to lawsuit risk reduction. Not so! By 
the time you chart, your work is nearly done. 
Strong charting simply mitigates the risk that 
your prior good work will not be apparent in 
the event that the patient’s course takes a sad 
turn. Whether it concerns obtaining clear 
informed consent, routine or complex medical 
decision-making, negotiations with a patient 
over a screening procedure they prefer not to 
undergo, or the transparent conversation you 
had with them about their disease or 

complication, your chart should capture enough information for another physician to draw accurate 
educated inferences about your thought process, the patient encounter, and the care you provided. 
 
Especially in the era of the EMR, longer is not always better. More quickly scanned notes leave us more time 
to do #1 - Practice Good Medicine. What must a note capture to reduce the risk of a lawsuit?  

● The facts of the encounter and essential conversations with the patient. Bullet points are fine; just 
include whatever the next person needs to provide excellent care. 

● Your thought process. Watch check-boxes and blanket statements like “all systems otherwise 
negative.” Don’t let them rob your professional record of crucial details. Highlight negatives central to 
your decision-making as much as positives, and include imagery everyone understands such as “child 
dancing around the room.” 

● Complete professionalism. Remember that a proportion of medical records 
end up vastly enlarged in a courtroom; let yours reflect your highest self.  

 


